
Class Notice p. 1  

NOTICE OF PROPOSED DERIVATIVE AND CLASS ACTION SETTLEMENT 
 

TO: ALL PERSONS WHO PURCHASED OR OTHERWISE ACQUIRED BENEFICIAL INTERESTS IN 
NP SKYLOFT, DST (THE “TRUST”), AND HELD SUCH INTERESTS AT ANY POINT FROM 
NOVEMBER 7, 2018 TO PRESENT (THE “INVESTORS”) 

 
PLEASE READ THIS NOTICE CAREFULLY AND IN ITS ENTIRETY. YOUR RIGHTS WILL BE AFFECTED 
BY THE LEGAL PROCEEDINGS IN THE ACTIONS. 

 
PLEASE TAKE NOTICE that a legal action is being resolved on the terms set forth in a Stipulation of Settlement 
and Releases, dated August 22, 2024 (the “Settlement Agreement” or “Settlement”), attached hereto, between 
Named Plaintiffs1 and Axonic Credit Opportunities Master Fund LP, Burgundy 523 Offshore Fund Ltd., Axonic 
Special Opportunities SBL Master Fund LP, ACO Skyloft Manager LLC, Axonic Capital LLC, and Clayton 
DeGiacinto (collectively, the “Axonic Parties”). 

 
The purpose of this Notice is to inform you of: 

 
• the existence of the above-captioned action Stacy R. Schiffman, et al v. Nelson Partners, LLC, et al, Cause 

No. D-1-GN-21-000097, Before the 98th Judicial Court of Travis County, Texas, asserting derivative claims 
against the Axonic Parties, which have been severed into a separate action Cause No. D-1-GN-24-005548 
(the “Texas Action”); 

• the existence of the Supplemental Petition for Class Action, filed on August 26, 2024 in the Texas Action, 
asserting additional claims for settlement purposes only against the Axonic Parties on behalf of a class of 
purchasers of beneficial interests in the Trust; 

 
• the proposed settlement of the derivative and class claims between Named Plaintiffs and the Axonic Parties 

reached in the Texas Action; 
 

• the hearing to be held by the Court to consider the fairness, reasonableness, and adequacy of the 
Settlement; and 

 
• Class Counsels’ application for fees and expenses. 

This Notice describes what steps you may take in relation to the Settlement. This Notice is not an expression of any 
opinion by the Court about the truth or merits of Named Plaintiffs’ claims or the Axonic Parties’ defenses. This 
Notice is solely to advise you of the proposed Settlement of the derivative and class claims in the Texas Action and 
of your rights in connection with the proposed Settlement. 

 
Summary 

 
On August 22, 2024, Named Plaintiffs and the Axonic Parties entered into the Stipulation of Settlement and 

Releases in the Texas Action. The Settlement Agreement was the result of a mediation conducted between Named 
Plaintiffs and the Axonic Parties after the trial of derivative claims against the Axonic Parties and the Court’s ruling 
on post-trial motions. 

 
Pursuant to the Settlement Agreement, the Axonic Parties have agreed to pay $9,000,000 to resolve derivative 

and direct and class action claims with respect to NP Skyloft, DST and its Investors against the Axonic Parties as 
well as TCG Skyloft Owner, LLC (“TCG Skyloft Owner”). The Settlement Agreement, subject to the approval of 
the Court, is intended to fully, finally, and forever compromise, resolve, discharge, and settle all claims on behalf of 

 

1 All capitalized terms used herein shall have the definition assigned in the Settlement Agreement, unless otherwise 
defined. 



Class Notice p. 2  

NP Skyloft, DST and its Investors against the Axonic Parties and TCG Skyloft Owner, TCG Skyloft JV, LLC, and 
Triangle Capital Group, LLC (the “TCG Parties”) to result in the dismissal of all asserted claims in the Texas Action 
or that could have been asserted in the Texas Action against the Axonic Parties and TCG Parties with prejudice and 
release of the Axonic Parties and TCG Parties upon fulfillment of the Settlement Agreement and payment of the 
amounts due thereunder, upon the terms and subject to the conditions set forth in the Settlement Agreement. 

 
On August 27, 2024, the Court in the Texas Action entered an order of preliminary approval of the Settlement, 

certifying a class solely for the purposes of effectuating the Settlement, appointing Class Counsel and an 
Administrator, and providing for notice to all Investors. 

 
What is the Background of the Claims that are the subject of the Settlement? 

 
The Derivative Claims 

 
Named Plaintiffs brought derivative claims in the Texas Action on behalf of nominal party NP Skyloft, DST 

and alleged that the Axonic Parties engaged in self-dealing in the sale of the Skyloft Apartments in December 2020. 
Named Plaintiffs’ petitions in the Texas Action alleged that the Axonic Parties breached their fiduciary duties to the 
Trust, breached the Trust Agreement of NP Skyloft, DST, breached the covenant of good faith and fair dealing, and 
for declaratory judgment of rescission of the sale of the Skyloft Apartments. Named Plaintiffs also asserted that 
TCG Skyloft Owner aided and abetted the Axonic Parties’ alleged breaches of fiduciary duties. 

 
Starting in late April 2022, Named Plaintiffs conducted a three-week trial before a jury of the claims against 

the Axonic Parties and TCG Skyloft Owner. On May 9, 2022, the jury rendered a verdict in favor of the Trust 
against the Axonic Parties on counts of breach of fiduciary duty by gross negligence and breach of the covenant of 
good faith and fair dealing and apportioning responsibility between the Axonic Parties and Patrick Nelson and 
certain entities related to him (the “Nelson Parties”). The jury’s verdict found that TCG Skyloft Owner was not 
liable for aiding and abetting a breach of fiduciary duty by any of the Axonic Parties. After extensive post-trial 
briefing, the Court ruled on October 13, 2022 that it would enter a judgment in favor of the Named Plaintiffs on 
behalf of the Trust in the amount of $4,250,000.00 against the Axonic Parties and would deny rescission of the sale 
of the Skyloft Apartments to TCG Skyloft Owner. The Axonic Parties indicated they would vigorously appeal any 
adverse judgment entered against them by the Court. 

 
A separate case styled Collins v. NP Skyloft ST, LLC et al., Case No. 30-2021-01184473-CU-MC-CXC, was 

filed in the Superior Court of California, Orange County (the “Collins Case”) on February 21, 2021, asserting 
derivative claims on behalf of the Trust against the Nelson Parties, the Axonic Parties, certain of the TCG Parties, 
and others, seeking declaratory relief and damages for an alleged breach of the Trust Agreement, breaches of 
fiduciary duty, and aiding and abetting breaches of fiduciary duty. The Collins Case was stayed in favor of the 
Texas Action on June 20, 2021. 

 
The Individual Direct and Class Claims in Federal Court 

 
On February 21, 2021, certain investors filed a class action styled Parziale et al v. Patrick Nelson, et al, 

Case No. 2:21-cv-01803-CBM-JEM, before the United States District Court for the Central District of California, 
against the Axonic Parties and Patrick Nelson and certain Nelson entities (the “Federal Class Action”). The class 
action Complaint alleged federal and state securities fraud and common law fraud on behalf of a class of all 
purchasers of interests in NP Skyloft, DST. The Complaint alleged false and misleading representations in the 
offering and sale of the interest in NP Skyloft, DST, specifically, that the private placement memorandum (the 
“PPM”) and supplement to the PPM (the “Supplement”) misrepresented the consequences of a failure by Nelson 
Partners to repay the preferred equity provided by certain of the Axonic Parties and failed to disclose certain of the 
Axonic Parties right to force a sale of the Skyloft Apartments. The Federal Class Action was dismissed by the Court 
on September 17, 2021 because the Court found that the Trust should be joined as in indispensable party. The 
plaintiffs in the Federal Class Action appealed that dismissal to the U.S. Court of Appeals for the Ninth Circuit, 
which appeal was eventually dismissed in July 2022 as a result of the settlement with the Nelson Parties. 

On August 10, 2021, certain investors filed Puleo, et al. v. Nelson, et al., Case No. 2:21-CV-06443-CBM- 
JEM (the “Puleo Case”), before the United States District Court for the Central District of California. The 



Class Notice p. 3  

Complaint alleged individual claims for federal and state securities fraud, common law fraud and for some investors 
elder financial abuse. The Puleo Case was brought on behalf of certain individual investors against the Axonic 
Parties, Patrick Nelson and certain Nelson entities, and NP Skyloft, DST. On August 29, 2022, the Court ordered 
the claims alleged in the Puleo Case by individual investors against NP Skyloft, DST to be referred to arbitration. 
The Court stayed the claims against the Axonic Parties and Nelson Parties until the conclusion of arbitration. 

 
On December 28, 2022, certain investors filed Ames et al. v. Nelson et al., Case No. 2:22-cv-09400-CBM- 

AGR (the “Ames Case”), before the United States District Court for the Central District of California. The 
Complaint alleges claims similar to those alleged in the Puleo Case against the Axonic Parties, Patrick Nelson and 
certain Nelson entities, and NP Skyloft, DST. On October 12, 2023, the Court ordered the claims alleged in the 
Ames Case by individual investors against NP Skyloft, DST to be referred to mediation and stayed the claims against 
the Axonic Parties and Nelson Parties until the conclusion of arbitration. 

The Mediation 
 

On March 15, 2023, counsel for the Named Plaintiffs in the Texas Action, the Collins Case, the Puleo Case 
and the Ames Case, on the one side, and the Axonic Parties, on the other side, conducted a full-day mediation by 
Zoom teleconference before Robert A. Meyer, Esq. As a result of that mediation and subsequent negotiations over 
the following year, the Axonic Parties agreed to pay a total of $9,000,000 to resolve both the derivative claims tried 
to the Texas jury and direct and class action claims asserted against them arising out of the sale of interests in NP 
Skyloft, DST, including those claims asserted in the Collins Case, Puleo Case and Ames Case and that could have 
been asserted in the Federal Class Action. The settling parties entered the Settlement Agreement setting forth the 
specific terms and conditions of the Settlement. A Supplemental Petition alleging a class action for settlement 
purposes only against the Axonic Parties was filed in the Texas Action to effectuate the Settlement. 

Why is there a Proposed Settlement? 
 

The trial of the derivative claims will result in a judgment, subject to appeal, of $4,250,000. The Federal Class 
Action was dismissed and the individual direct fraud claims in the Puleo Case and Ames Case against the Axonic 
Parties remain pending but are stayed. Class Counsel believe that the derivative and class claims have substantial 
merit, and the Settlement is not intended to be and shall not be construed as an admission as to the relative strengths 
or weaknesses of the claims asserted in the Texas Action, the Collins Case, the Federal Class Action, the Puleo 
Case, or the Ames Case. Class Counsel recognize the significant risk, expense, and length of continued proceedings 
necessary to prosecute the derivative and class claims against the Axonic Parties through appeal, especially in 
complex cases such as this one. 

 
As part of the Settlement, the Axonic Parties deny allegations of wrongdoing or liability arising out of or 

relating in any way to the events, conduct, statements, acts, or omissions alleged in the Texas Action, the Collins 
Case, the Federal Class Action, the Puleo Case and the Ames Case. Nonetheless, the Axonic Parties have entered 
into the Settlement Agreement, without admitting or conceding any fault, liability, wrongdoing, or damage 
whatsoever, in order to avoid the expense, distraction, and uncertainty of further litigation. 

 
Based on Class Counsel’s thorough review and analysis of the relevant facts, allegations, defenses, controlling 

legal principals, and court rulings in the Texas and Federal Actions, counsel believe that the Settlement is fair, 
reasonable, and adequate and substantially benefits the Trust and its Investors. 

 
What will the Trust and its Investors receive? 

 
If the Settlement Agreement is fully effectuated, the Axonic Parties will pay a total amount of $9,000,000 

to establish a Settlement Fund, which will be held in an escrow account controlled by the Administrator approved by 
the Court, in full resolution of the derivative, direct, and class action claims in the Texas Action, the Collins Case, 
the Federal Class Action, the Puleo Case and the Ames Case. The Settlement Fund will be comprised of two parts. 
First, $4,500,000 of the Settlement Fund will be contributed to NP Skyloft, DST in full and final settlement of all 
derivative claims that could have been asserted on behalf of NP Skyloft, DST against the Axonic Parties and the 
TCG Parties as well as certain other related parties, all as set forth in more detail in the Settlement Agreement (the 
“Derivative Claims Settlement”). Second, $4,500,000 of the Settlement Fund will be contributed in full and final 
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settlement of all direct claims that the Investors could have asserted in in the Texas Action, the Collins Case, the 
Federal Class Action, the Puleo Case and the Ames Case against the Axonic Parties or TCG Parties (the “Direct 
Claims Settlement”). Under the Settlement Agreement, NP Skyloft, DST will contribute the funds it receives in 
connection with the Derivative Claims Settlement to the Direct Claims Settlement for distribution to Investors. 
$2,500,000 of the Settlement Fund contributed to the Direct Claims Settlement will be subject to a holdback pending 
resolution of certain covered claims, to the extent any are brought against the Released Parties (the “Holdback”). 
The exact nature of the claims covered by the Holdback is confidential to avoid incentivizing meritless claims 
against the Settlement Fund. Once all covered claims are resolved or the statute of limitations passes with respect 
thereto, the remainder of the funds subject to the Holdback, if any, will be distributed to the Investors pursuant to the 
Plan of Distribution. Upon approval of the Court, the Administrator appointed by the Court, Gregory S. Milligan 
(“Administrator”), will distribute the Settlement Fund pro rata to the Investors in proportion to their interests in the 
Trust pursuant to the Plan of Distribution. The Class Representatives named by the Court will also be entitled to an 
incentive payment of $5,000 each. 

 
The Settlement Agreement also provides for the dissolution of NP Skyloft, DST and for all claims and 

causes of action held by it, other than Released Claims against Released Parties (both as defined in the Settlement 
Agreement), to be assigned and conveyed to a Liquidating Trust. The Administrator will also serve as the 
Liquidating Trustee and will have the power and authority to pursue the claims and causes of action assigned to it by 
NP Skyloft, DST. 

 
The Settlement Agreement is conditioned upon (1) final approval of the Settlement by the Court following 

notice and a Settlement Hearing, (2) Court entry of judgment, in a form satisfactory to the Axonic Parties, approving 
the Settlement and dismissing with prejudice the derivative and class claims against the Axonic Parties and TCG 
Skyloft Owner, which judgment is final and non-appealable; (3) approval of the Fee and Expense Amount 
(discussed below), and (4) signed releases by the persons named as individual parties in the Texas Action. Once 
effectuated, the derivative claims on behalf of NP Skyloft DST against the Axonic Parties and TCG Parties and 
direct claims for federal and state securities and common law fraud on behalf of a class of all purchasers of interests 
in NP Skyloft DST against the Axonic Parties will be dismissed with prejudice and released, including those claims 
asserted in the Federal Class Action, the Collins Case, the Puleo Case, and the Ames Case. 

 
How will the Class Counsel be Paid? 

Class Counsel will apply to the Court for an award of attorney’s fees in the amount of Thirty Percent (30%) of 
the Settlement Fund, or $2,700,000.00, together with expenses (the “Fee and Expense Amount”), which is subject to 
Court approval. The Fee and Expense Amount will compensate Class Counsel for their efforts in prosecuting the 
actions against the Axonic Parties and the substantial benefits achieved for Investors. Expenses of administration of 
the Settlement Agreement, including notice to all Investors, will be paid from the Settlement Fund. 

 
The Settlement Hearing 

 
The Court will hold a hearing (the “Settlement Hearing”) on December 5, 2024 at 9:00 a.m. (Central Time) 

before the Honorable Karin Crump, District Judge, at the Travis County Civil and Family Courts Facility, 
Courtroom 9B, located at 1700 Guadalupe, Austin, Texas 78701, to, among other things: (i) determine whether the 
proposed settlement is fair, reasonable and adequate and in the best interests of the Trust and its Investors; (ii) 
consider any objections to the Settlement submitted in accordance with this Notice; (iii) determine whether the 
Court should approve the Fee and Expense Amount; and (iv) consider any other matters that may properly be 
brought before the Court in connection with the Settlement. 

 
The Court may, in its discretion, change the date and/or time of the Settlement Hearing without further notice 

to you. The Court also has reserved the right to hold the Settlement Hearing telephonically or by videoconference 
without further notice to you. If you intend to attend the Settlement Hearing, please consult the Travis County 
District Court Administrators’ Office (Warren Vavra) at phone number (512) 854-2484 for any change in date, time 
or format of the Settlement Hearing. 

 
Your Right Exclude Yourself from the Direct Claims Settlement 
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Any Investor who wishes to exclude themselves from the Direct Claims Settlement must submit a timely, 
written request for exclusion to the Settlement Administrator by October 21, 2024. The exclusion request must 
include the following information: the Investor’s full name, address, and telephone number; a statement that the 
Investor wishes to be excluded from the Direct Claims Settlement; the case name and case number; and the 
amount of beneficial interests in NP Skyloft DST held by the Investor. 

 
Your Right to Object to the Settlement 

 
Any Investor who wishes to object to the fairness, reasonableness, or adequacy of the proposed settlement as 

set forth in the Settlement Agreement, or to the Fee and Expense Amount, shall make a written objection to the 
Settlement by October 21, 2024. The objection shall be filed with the Clerk of the Court and served (either by hand 
delivery or by first class mail) upon the below listed counsel and Administrator and set forth (a) the objecting 
Investor’s full name, address, and telephone number, and that of their counsel, if any; (b) the grounds for all 
objections, stated with specificity; (c) any evidence the objecting Investor wishes to introduce in support of the 
objections; (d) whether the objection applies only to the objector, to a specific subset of the Class, to the entire 
Class, or to the proposed Derivative Claims Settlement; (e) proof of membership in the Class; and (f) a statement as 
to whether the Investor intends to appear at the Settlement Hearing, either individually or through their counsel; the 
Investor’s signature; and the case name and case number. 

 
Any objector who does not timely file and serve a notice of intention to appear in accordance with this 

paragraph shall be foreclosed from raising any objection to the Settlement and shall not be permitted to appear at the 
Settlement Hearing, except for good cause shown. 

 
IF YOU MAKE A WRITTEN OBJECTION, IT MUST BE ON FILE WITH THE CLERK OF THE 

COURT NO LATER THAN OCTOBER 21, 2024.  
 

The Clerk’s address is: 
 

Travis County District Clerk 
Travis County Civil and Family Courts Facility 

1700 Guadalupe Street 
Austin, Texas 78701 

Mailing Address: P.O. Box 679003, Austin, TX 78767-9003 
 

YOU ALSO MUST DELIVER COPIES OF THE MATERIALS TO THE ADMINISTRATOR, 
ADMINISTRATOR’S COUNSEL, CLASS COUNSEL AND AXONIC PARTIES’ COUNSEL SO THEY ARE 
RECEIVED NO LATER THAN OCTOBER 21, 2024.   

 
The Administrator’s address is: 

Administrator: 
Gregory S. Milligan 
HARNEY PARTNERS 

8911 Capital of Texas Highway, Suite 2120 
Austin, Texas 78759 

gmilligan@harneypartners.com 
 

Counsel’s addresses are: 

Counsel for Administrator: 
Jason M. Rudd 
WICK PHILLIPS 

3131 McKinney Ave, Suite 500 
Dallas, Texas 75218 

With a copy by email: jason.rudd@wickphillips.com 

mailto:gmilligan@harneypartners.com
mailto:jason.rudd@wickphillips.com
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Counsel for Named Plaintiffs and the Class: 
Robert Brownlie 

BROWNLIE HANSEN LLP 
10920 Via Frontera, Suite 550 
San Diego, California 92127 

(858) 357-8001 
rbrownlie@brownliehansen.com 

D. Douglas Brothers 
GEORGE BROTHERS KINCAID & HORTON LLP 

114 West 7th Street, Ste. 1100 
Austin, Texas 78701 

(512) 495-1400 
dbrothers@gbkh.com 

Counsel for Axonic Parties: 
Barney Given Bethany D. Simmons 

LOEB & LOEB LLP LOEB & LOEB LLP 
10100 Santa Monica Blvd., Suite 2200  345 Park Avenue 

Los Angeles, CA 9006 New York, NY 10154 
(310) 282-2000 (212) 407-4000 

bgiven@loeb.com bsimmons@loeb.com 
 
 

Any current Investor in NP Skyloft, DST who does not timely file and serve a written objection complying 
with the above terms shall be deemed to have waived, and shall be foreclosed from raising, any objection to the 
Settlement, and any untimely objection shall be barred. 

 
Any objector who files and serves a timely, written objection in accordance with the instructions above, may 

appear at the Settlement Hearing either in person or through counsel retained at the objector’s expense. Objectors 
need not attend the Settlement Hearing, however, in order to have their objections considered by the Court. 

 
If you are an Investor and do not take steps to appear in this action and object to the proposed Settlement, you 

will be bound by the Judgment of the Court and will forever be barred from raising an objection to the Settlement 
and from pursuing any of the released claims. 

 
INVESTORS WHO HAVE NO OBJECTION TO THE SETTLEMENT DO NOT NEED TO APPEAR 

AT THE SETTLEMENT HEARING OR TAKE ANY OTHER ACTION. 
 

Scope of the Notice 
 

This notice is a summary only and does not describe all of the details of the proposed Settlement. For full 
details of the matters discussed in this summary, please see the attached Settlement Agreement, the pleadings filed 
in the Texas Action, available from the Clerk’s Office or at http://research.Txcourts.gov, or contact Class Counsel at 
the addresses listed above. 

 
Please Do Not Call the Court or Clerk’s Office with Questions About the Proposed Settlement. 

mailto:rbrownlie@brownliehansen.com
mailto:dbrothers@gbkh.com
mailto:bgiven@loeb.com
mailto:bsimmons@loeb.com
http://research.txcourts.gov/
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DEFENDANTS’ COUNSEL 

Date: August 22, 2024 

Bernard R. Given II 
State Bar No. 07990180 
bgiven@loeb.com 
LOEB & LOEB LLP 
10100 Santa Monica Boulevard, Suite 2200 
Los Angeles, California 90067 
310-282-2235
310-734-1686—Facsimile

__________________________ 
Bethany D. Simmons 
NY State Bar No. 5149737 
(admitted pro hac vice) 
bsimmons@loeb.com 
LOEB & LOEB LLP 
345 Park Avenue 
New York, New York 10154 
212-407-4982
646-924-3681 —Facsimile

_________________ 
Steve Skarnulis 
skarnulis@cstrial.com 
Benjamin D. Evans 
bevans@cstrial.com 
CAIN & SKARNULIS PLLC 
303 Colorado St., Suite 2850 
Austin, Texas 78701 
512-477-5000
512-477-5011—Facsimile

ATTORNEYS FOR DEFENDANTS 

pheaney
Stamp



 [Exhibit Excluded - Approved form already included]

[Exhibit Excluded - already approved by Court]

 [Exhibit Excluded - Confidential]
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